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STATEMENT OF THE | SSUES

The issues for determ nation are whet her Respondent

vi ol at ed Subsections 458.331(1)(f) and (m, Florida Statutes



(1997), by assisting an unlicensed person to practice nedicine
contrary to Chapter 458 and by failing to mai ntain adequate
medi cal records; and, if so, what discipline, if any, should be
i nposed agai nst Respondent's |license. (Al references to
chapters and statutes are to those pronulgated in Florida
Statutes (1997) unless otherw se stated.)

PRELI M NARY STATEMENT

Petitioner filed an Adm nistrative Conpl ai nt agai nst
Respondent on June 19, 2000. Respondent tinely requested an
adm ni strative hearing.

Petitioner referred the matter to DOAH, and DOAH assi gned
the case to ALJ Susan B. Kirkland. On Decenber 6, 2001,
Petitioner noved to relinquish jurisdiction on the grounds that
the parties had entered into a settlenent agreenent. ALJ
Kirkl and granted the notion, and Petitioner presented the
proposed settlement to the Board of Medicine. The Board
rejected the settlenent and proposed a counter-offer that
Respondent rejected. Petitioner referred the matter back to
DOAH for an admi nistrative hearing.

At the hearing, Petitioner presented the testinony of six
W t nesses, including one expert wtness, and submtted 13
exhibits for adm ssion into evidence. Respondent testified in

his own behalf and subnmitted five exhibits for adm ssion into



evi dence. One of Respondent's exhibits is the deposition
testi nony of Respondent's expert w tness.

The identity of the witnesses and exhibits, and any
attendant rulings, are set forth in the Transcript of the
hearing filed on Septenber 18, 2002. The ALJ granted
Respondent' s unopposed notion for extension of tine to file
proposed recommended orders (PRGs). Petitioner and Respondent
timely filed their respective PROs on October 9 and 8, 2002.

The Adm nistrative Conplaint contains four counts. Two of
t hose counts are not at issue in this Recormended Order.

Petitioner dism ssed one count that charged Respondent with
vi ol ati ng Subsection 458.331(1)(x) by perform ng surgery in an
out-patient setting when Respondent did not have staff
privileges to performthose procedures at a reasonably proximte
hospital. Petitioner concedes a second count by acknow edgi ng
inits PRO that the evidence does not show that Respondent
advertised his nenbership in an unapproved specialty board.

Two counts renain at issue. One charges that Respondent
vi ol ated Section 458.331(1)(f) by aiding an unlicensed person to
practice nedicine contrary to Chapter 458. The second charges
t hat Respondent violated Section 458.331(1)(n) by failing to

mai nt ai n adequat e nedi cal records.



FI NDI NGS OF FACT

1. Petitioner is the state agency responsible for
regul ating the practice of nmedicine in Florida. Respondent is
licensed to practice nmedicine in Florida pursuant to |icense
nunber ME 0015824.

2. Respondent owns and operates an anbul atory surgica
center doing business as the Dermatol ogic & Cosnetic Surgery
Center (Surgery Center). The Surgery Center is |located at 2666
Swanp Cabbage Court, Fort Myers, Florida 33901

3. Respondent is a Board-certified Dernmatol ogist and al so
perforns cosnetic surgery that includes breast augnentation.
Der mat ol ogy and cosnetic surgery involve simlar procedures.
The procedures used to renove skin cancers fromthe face are
simlar to those used in face-lifts and eyelid surgery.
Respondent perfornms approximately a thousand skin cancer
surgeries a year, has been doing cosnetic surgery since 1986,
and has practiced breast surgery since 1989.

4. Respondent is a nenber of the American Board of
Cosnetic Surgery. That board is not approved by the Anmerican
Board of Medical Specialties or the Florida Board of Medicine.

5. Respondent has attended nunerous sem nars and satisfied
rel evant continui ng educati on requi renents throughout his
career. Respondent has never been sued by a patient and has no

prior discipline against his |icense.



6. Prior to August 12, 1997, Respondent perforned breast
augnentations through the patient's nipple. Respondent nmade a
small incision in the lower part of the binary nipple. He used
his fingers to separate the overlying breast tissue fromthe
muscl e and create a pocket in which to place an inplant. The
incision left a scar at the nipple, and Respondent sought to
devel op conpetency in a different procedure identified in the
record as the axillary nethod of breast augnentation.

7. The axillary nethod allows the surgeon to access the
breast fromthe patient's arnpit. The surgeon nakes a 1.5 inch
i ncision under the arnpit, uses an instrunment to create a pocket
in the breast, inserts a partially inflated inplant into the
pocket, and repeats the sanme procedure in the other breast. The
surgeon then checks the breasts for symetry, fills the
i npl ants, cl oses the pockets, and concl udes the procedure.

8. In the axillary nethod, a surgeon nust use instruments
rather than his fingers to create a pocket for the inplant. The
initial incision and placenent of the inplant do not require
great skill. The greater skill is required in reaching the
proper plane in the breast tissue and in creating the pocket.

9. The brachial plexis is just below the incision in the
arnpit and contains all of the nerves that nmake the arm worKk.

Fromthe arnpit, the surgeon nust proceed over the sternum If



t he surgeon applies too much pressure, the surgeon can cross the
center of the chest and create a condition known as a uni breast.
10. Respondent devel oped a basi c understandi ng of the
axillary nmethod by wat ching video tapes for several years and by
attendi ng sem nars approved for professional education credit in
the State of Florida. In My of 1997, Dr. Daniel Mtcalf taught

one of those semnars in Orlando, Florida.

11. Dr. Metcalf is licensed to practice nmedicine in
Okl ahoma. He is qualified by training and experience to perform
the axillary nethod and to teach the nmethod to other physicians.
For approximately 25 years, Dr. Metcalf has limted his nedica
practice to breast surgery and perforns approxi nately 650
surgeries each year.

12. At the tine that Dr. Metcalf taught the accredited
semnar in Olando, his license to practice medicine in Cklahonma
was suspended. On Novenber 13, 1995, Dr. Metcalf pled guilty to
a felony charge that he violated federal interstate comerce | aw
by selling silicon inplants during a noratoriumon their sale.

13. The federal court fined Dr. Metcalf $5,000 and
sentenced himto six nonths in federal prison beginning on
April 5, 1996. The State of Okl ahoma suspended Dr. Metcalf's
medi cal |icense for one year beginning on the date of his
rel ease fromprison. The suspension expired on or about

Cct ober 5, 1997.



14. In May of 1997, Respondent discussed the axillary
method with Dr. Metcalf during the semnar in Ol ando.
Respondent and Dr. Metcalf had known each other since the early
1980s, and Dr. Metcalf agreed to cone to the Surgery Center and
teach the axillary nethod to Respondent.

15. Respondent schedul ed the teaching session at the
Surgery Center for August 12 and 13, 1997. Five of Respondent's
patients agreed to participate. The patients are identified in
the record as B.D., TR, RK, MP., and D.C

16. Each patient acknowl edged in witing that it would be
the first time Respondent would performthe axillary method.
Nei t her Respondent nor Dr. Metcalf charged the patients for a
surgeon's fee, and Dr. Metcalf did not charge Respondent.
However, the patients paid the costs of the inplant, the
operating room and the bl ood work.

17. Respondent conducted a preoperative interview with
each patient. He advised the patient that Dr. Metcalf would be
in the operating roomteachi ng Respondent.

18. On August 12 and 13, 1997, Respondent i ntroduced
Dr. Metcalf to each patient. Respondent and Dr. Metcalf then
scrubbed, gloved, and proceeded with the teaching session.

19. Dr. Metcalf perfornmed approximtely 60 to 70 percent
of the first surgery. Respondent perforned progressively nore

of each successive surgery until Respondent perforned the vast



maj ority of the surgery. The surgery that Dr. Metcal f perforned
i ncluded at | east one incision and pocket, insertion of an

i npl ant, use of the appropriate surgical instrunents, and
closure of an incision on at |east one patient.

20. Neither Respondent nor Dr. Metcalf caused any harmto
a patient. The results of all five procedures were positive and
w t hout conplication. No patients conplained about their
treatment. Two of Respondent's fornmer enployees are the
conplaining witnesses in this case.

21. The first issue is whether Dr. Metcalf practiced
medi ci ne within the neani ng of Section 458.305(3). Section
458. 305(3) defines the "practice of medicine" as:

[ T] he di agnosis, treatnent, operation, or
prescription for any human di sease, pain,
injury, deformty, or other physical or
ment al condition.

22. Dr. Metcalf did not diagnose, treat, or prescribe
medi ci ne for any human di sease, pain, injury, or deformty, or
mental condition. The breast augnentations that he participated
in were elective and cosnetic and did not treat any di sease,
pain, injury, or deformty. Dr. Metcalf nmust have perfornmed an
"operation" for sonme "other physical . . . condition" in order
to practice nmedicine within the nmeaning of Section 458.305(3).

23. Respondent's counsel argued during the hearing that

the issue of whether Dr. Metcalf practiced nedicine was an issue



of law, rather than fact. Counsel argued that expert testinony
woul d i nvade the province of the ALJ.

24. | f Respondent's counsel were correct, the result could
be problematic for Section 90.702. Although a physician would
be qualified by training and experience to opine that a peer's
activities satisfy the standard of care applicable to the
practice of nedicine, the physician would not be qualified to
know whet her he or his peer practiced nedicine.

25. I n an abundance of caution, the ALJ requested the
parties to cite relevant | egal authority in their respective
PROs. Neither party cited any direct or anal ogous | egal
authority that resolves the issue rai sed by Respondent's counsel
or construes the statutory definition of the practice of
nmedi cine in Section 458. 305(3).

26. Each party submtted expert testinony concerning the
i ssue of whether Dr. Metcalf practiced nmedicine. As the trier
of fact and arbiter of credibility, the ALJ nust resolve the
evidential conflicts between the experts. Accordingly, the fact
finder has carefully considered the substance of the testinony
of the two experts and determ ned the appropriate weight to be
accorded the testinony of each.

27. Respondent's expert based his opinion on a custom
wi thin the nedical profession in which unlicensed persons, such

as nmenbers of an energency nedi cal team nedical students, and



first year residents, train under a physician. Respondent's
expert opined that an unlicensed person does not practice
medi ci ne because the person is | earning under the auspices of a
physi ci an who has responsibility for the unlicensed person.

28. Respondent's expert relied on facts not in evidence.
Unli ke the custom descri bed by Respondent's expert, the evidence
shows that the person teaching was not |icensed to practice
medicine in the state where the teaching occurred. The person
| earning was the only person so licensed. While Respondent had
ultimate responsibility, Respondent was not teaching Dr.

Metcalf. Dr. Metcalf was teachi ng Respondent.

29. The custom descri bed by Respondent's expert operates
within a framework of laws and rules that are inapposite to this
case. Residents who are not licensed to practice nedicine in
Fl orida may practice under the supervision of a physician only
if the residents, and the hospitals in which they work, conply
with registration and reporting requirenents in Section 458. 345
and Florida Adm nistrative Code Rules 648-6.008 and 6. 009. None
of those provisions apply to the facts in this case. (A
references to rules are to those pronmulgated in the Florida
Adm ni strative Code on the date of this Recommended Order.)

30. Respondent's expert also testified that doctors
customarily teach other doctors in states where the teaching

doctor is not |icensed. In Florida, however, that customis

10



[imted by Section 458.303(1)(b) to activities that satisfy the
definition of a consultation.

31. A consultation is defined in Rule 64B8-2.001(8) to
i nclude the taking of a nedical history, the exami nation of a
patient, the review of |aboratory tests and x-rays, and the
maki ng of reconmendations to a person licensed to practice
medicine in Florida. A consultation is not a set of activities
separate and apart fromthe practice of nedicine. It is a
subset of the "practice of nedicine" in Section 458. 305(3).

32. The opinion of Respondent's expert is limted, by
operation of law, to that part of the practice of nedicine that
is a consultation within the meani ng of Section 458.303(1)(b)
and Rul e 64B8-2.001(8). That part of the practice of nedicine
that is not a consultation is the practice of nedicine that is
at issue in Section 458.331(1)(f). Further references in this
Reconmended Order to the "practice of medicine" refer to those
activities described in Section 458.305(3) that are not a
consultation within the neaning of Section 458.303(1)(b) and
Rul e 64B8-2.001(8).

33. Sone of the activities engaged in by Dr. Metcalf at
the Surgery Center satisfied the definition of a consultation
QO her activities conprised the practice of nedicine. The

proportion of each is not material in this case.
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34. Dr. Metcalf perforned at |east 60 percent of the first
"operation"” for some "other physical . . . condition" within the
meani ng of Section 458.305(3). Dr. Metcalf practiced nedicine
progressively |l ess with each successive operation and perforned
progressively nore consul tation.

35. One purpose of the teaching session was for Dr.
Metcalf to first denponstrate the axillary nmethod and then to
assi st Respondent in the practice of that nedicine. As it
turned out, this purpose was nore qualitative than quantitative
because Respondent quickly denonstrated conpetency. However, if
it were unnecessary for Dr. Metcalf to first denonstrate the
axi | lary method, Respondent could have gai ned the conpetency he
sought by review ng video tapes, attending sem nars, and
consulting with Dr. Metcalf.

36. Respondent aided, assisted, procured, or advised Dr.
Metcal f to engage in the practice of medicine for at |east 60
percent the first surgery performed on August 12, 1997. The
next issue is whether Dr. Metcalf was an "unlicensed person”
wi thin the nmeaning of Section 458.331(1)(f).

37. Chapter 458 commonly uses the term"licensed" to refer
to persons licensed outside of Florida. For exanple, Section
458.303(1)(b) refers to physicians "licensed" in another state.
Section 458.3115(1) authorizes restricted licenses for "foreign-

Ii censed” persons. Section 458.313(1)(c) authorizes licensure

12



by endorsenent for those "licensed"” in another jurisdiction, and
Section 458. 315 authorizes a tenporary certificate for persons
"l'i censed” in any other state.

38. Dr. Metcalf was a licensed person in Glahoma when he
practiced nedicine at the Surgery Center in August of 1997. A
person licensed to practice nedicine is not an "unlicensed
person” while the person's license is suspended. A contrary
finding could be problematic under Florida | aw

39. If a person with a suspended Florida |license were an
unl i censed person during the suspension and the person viol ated
the ternms of the suspension, the person would have no
prof essional |icense against which the Board of Medicine could
take further disciplinary action, including revocation of the
license. Rather, the Board would be required to seek crimnal
prosecution pursuant to Section 458.327(1)(a).

40. During the period of suspension, Dr. Metcalf was a
i censed person in Cklahoma. However, Dr. Metcalf was not
authorized to exercise any privileges under the license or to
enjoy the benefits of his license until the suspension expired.

41. Section 458.331(1)(f) does not prohibit Respondent

from ai di ng, assisting, procuring, or advising an unauthorized

person to practice nmedicine. Such a statutory prohibition would
have been broad enough to proscribe the practice of medicine by

a |licensed person whose authority to practice was tenporarily
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suspended. Rather, Section 458.331(1)(f) prohibits Respondent

from "aiding, assisting, procuring, or advising any unlicensed

person” to practice nedicine. (enphasis supplied) Relevant
terms in Section 458.331(1)(f) nust be construed strictly in
favor of the licensee because this is a |icense disciplinary
proceedi ng that is penal in nature.

42. A finding that Dr. Metcalf was a licensed person in
Okl ahoma does not resolve the issue of whether Dr. Metcalf was
an unlicensed person for the purposes of Section 458.331(1)(f).
An "unlicensed person” in Section 458.331(1)(f) is properly
defined by reference to Section 458.327(1)(a).

43. Section 458.331(1)(f) prohibits Respondent from
"ai ding, assisting, procuring, or advising an unlicensed person

to practice nedicine contrary to this chapter

(enphasi s supplied). Section 458.327(1)(a) prohibits the
practice of medicine without "a license to practice in Florida."
When the term "unlicensed person” in Section 458.331(1)(f) is
har noni zed with Section 458.327(1)(a), an "unlicensed person”
means a person not |icensed in Florida.

44, Sections 458.327(1)(a) and 458.331(1)(f) operate in
concert. The forner proscribes the practice of nedicine inside
this state without a Florida license. The latter prohibits a
person |icensed inside the state fromassisting in the violation

of the former. |In August of 1997, Respondent vi ol ated Section
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458.331(1)(f) by assisting an unlicensed person to practice
nmedi ci ne contrary to Section 458.327(1)(a).

45. Respondent did not intentionally violate Section
458.331(1) (f) and had no prior know edge of the violation. The
cause of the violation is rooted in nultiple instances of
m scommruni cati on, confusing circunstances, and statutory
anbiguity that Respondent did not create.

46. Respondent undertook reasonable efforts to conply with
Florida law. Prior to the surgeries, Respondent contacted Ms.
Anne Dean. Ms. Dean is the licensed risk manager for the
Surgery Center and is qualified by training and experience to
advi se Respondent in matters of regulatory conpliance.

47. Ms. Dean owns and operates a risk managenent conpany
in Deland, Florida. She is the certified risk manager for over
450 donmestic and foreign anbul atory surgery centers.

48. Ms. Dean provides a wi de range of services including
financial feasibility analysis and the processing of
certificates of need. She also provides services to ensure that
architectural design, equipnent |lists, inventories, and policies
and procedures conply with applicable state and federa
regul atory requirenents. M. Dean al so assists anbul atory
surgical centers with other license certification,

accreditation, and regulatory nmatters.
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49. Since 1988, Ms. Dean has been the risk manager
requi red under state law for the Surgery Center. M. Dean was
responsi ble for the Surgery Center's state |icensure and
Medi care certification. She has been present during each
Iicense and ri sk managenent survey conducted by the Agency for
Health Care Adm nistration (AHCA). AHCA has never cited the
Surgery Center for a violation. M. Dean has assisted
Respondent in ensuring that renovations to the Surgery Center
conplied with applicable regulations and, except for the
cal endar year 2000, has advi sed Respondent in all matters of
regul atory conpliance and accreditation.

50. Respondent asked Ms. Dean to ensure that the teaching
session to be conducted by Dr. Metcal f conplied with applicable
state law and any accreditation requirenments. M. Dean spoke by
t el ephone with unidentified representatives of both AHCA and
Petitioner. The advice fromthose representatives was
consistent for two areas of concern.

51. The first area of concern involved the accreditation
needed for Respondent to be certified to performthe axillary
met hod. Pursuant to the advice of the agency representatives,
Ms. Dean created a surgical proctor report and gave the formto
Respondent. After the teaching session, Dr. Metcalf conpleted a
report for each patient and provided the reports to Ms. Dean.

Ms. Dean reviewed the reports and net with a three-nenber

16



committee for the Surgery Center. The committee certified
Respondent as qualified to performthe axillary nethod.

52. The second area of concern involved the status of Dr.
Metcal f's license to practice nedicine. Respondent was
specifically concerned that Dr. Metcalf was not licensed to
practice nmedicine in Florida and that Dr. Metcal f's Gkl ahoma
| i cense was suspended. Respondent requested Ms. Dean to ensure
that the teaching session conplied with Florida | aw.

53. Ms. Dean conferred wth representatives for Petitioner
and AHCA. Ms. Dean advi sed Respondent that if the person
teaching were |icensed in another state, the person would be
entitled to practice nedicine in Florida during the teaching
sessi on under the auspices of Respondent, a licensed person in
Florida. However, if the person teaching were not |icensed in
anot her state, the person could not performany function that
required licensure. M. Dean conveyed the advice of the agency
representatives to Respondent.

54. The advice fromthose qualified by training and
experience in regulatory conpliance is consistent with an
educati onal custom anong practitioners. It is comon for
doctors to practice nedicine for educational purposes in states
where they are not |icensed.

55. Before Respondent began cosnetic surgery, Respondent

spent four one-week periods with two different cosnetic surgeons
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in Texas and Virginia. Respondent was not |licensed to practice
in Virginia. Respondent obtained sim|ar experience in
California where he is not |icensed.

56. Respondent is 66 years old and did not attenpt to
becone board certified in plastic surgery. That certification
woul d have required two or three years of general surgery and
pl astic surgery. Respondent woul d have spent his tine | earning
conpl ex reconstructive procedures, including cleft Iips and
pal l ets, rather than sinpler cosnetic surgery.

57. The advice from Ms. Dean and representatives for
Petitioner and AHCA was incorrect and based on a m stake of |aw.
The statenent that a person licensed in another state can do
nore than consult in Florida purports to anend or nodify the
limted authority in Section 458.303(1)(b) as well as the
prohibitions in Sections 458.331(1)(f) and 458.327(1)(a). An
agency cannot anend, enlarge, or deviate froma statute.

58. The m stake of |aw arose from anbiguity in Chapter
458. Chapter 458 does not define the term "unlicensed person.”
An "unlicensed physician" is defined in Rule 64B8-6.001 to nean
a nedi cal doctor not |icensed by the Board of Medi cine.

However, the term"unlicensed physician" applies only to Section
458. 345 and does not apply to Section 458.331(1)(f).
59. The law inplenmented in Rule 64B8-6.001 is limted to

Section 458.345. The rule refers only to interns, residents,
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and fellows in a hospital setting. Rule 64B8-6.001 does not
define an "unlicensed physician” for any purpose in Chapter 458
except Section 458. 345.

60. A broader reading of Rule 64B8-6.001 would conflict
wth the definition of a "physician" in Section 458.305(4).
Section 458.305(4) defines a "physician" to nean a person
I icensed by the Board of Medicine. The rule defines an
"unl i censed physician” as a nedical doctor not |icensed by the
Board. Even if the rule were construed to inply that a nedica
doctor is not a person, for purposes of Section 458.305(4), the
i mplication would not avoid the apparent oxynoron.

61. Any anbiguity between Section 458.305(4) and Rul e
64B8- 6. 001 nust be resolved in a manner that effectuates the
statute. Section 458.305(4) defines a physician "as used in
this chapter. . . ." (enphasis supplied)

62. Neither the definition of an "unlicensed physician" in
Rul e 64B8-6.001 nor the definition of a "physician" in Section
458. 305(4) defines the term "unlicensed person” in Section
458.331(1)(f). Chapter 458 does not expressly state that a
person |licensed to practice nedicine in another state is an
"unlicensed person.” Moreover, Chapter 458 uses the term
"lI'i censed" interchangeably to nean persons |icensed inside and

out si de of Flori da.
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63. The correct meaning of the term "unlicensed person” is
not found in a single provision in Chapter 458. A |licensee nust
gl ean the neaning fromreadi ng Sections 458.427(1)(a) and
458.331(1)(f) in a manner that harnoni zes the two provisions.

64. The follow ng hypothetical further illustrates the
uni ntended anmbiguity in Chapter 458. |If Dr. Metcalf were
licensed in Florida in August of 1997, Section 458.331(1)(f)
woul d not have prohi bited Respondent from assisting Dr. Metcalf
to practice nedicine contrary to Chapter 458, including gross
and repeated mal practice. Section 458.331(1)(f) does not
prohi bit Respondent from helping a |icensed person to violate
Chapt er 458.

65. Statutory anmbiguity also exists in the distinction
bet ween a consultation and other activities defined as the
practice of nedicine. Al though Chapter 458 recognizes a | ega
di stinction between the two kinds of activity, the practical
di stinctions evidently ebb and flow on a daily basis through a
customin which practitioners teach others in states where the
practitioners are not |icensed.

66. The anbiguity in Chapter 458 gave rise to, confusion,
m st akes of |aw by individuals qualified by training and
experience in regulatory conpliance and m sconmuni cations to
Respondent. Respondent reasonably relied on the advice of those

qualified by training and experience to advise himin his
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attenpt at regulatory conpliance. Respondent did not intend to
vi ol ate Section 458.331(1)(f).

67. The remaining issue for determ nation is whether
Respondent nai ntai ned adequate records for the teaching session
at the Surgery Center. The statutory requirenent for adequate
nmedi cal records is set forth in Section 458.331(1)(m. 1In
rel evant part, Section 458.331(1)(m provides that Respondent's
license is subject to discipline if Respondent fails:

[T]o keep . . . nedical records that
identify the |licensed physician or the

physi ci an ext ender and supervi sing physician
by nanme and professional title who is or are

responsi ble for rendering . . . supervising,
or billing for each . . . treatnent
procedure and that justify the course of
treatment of the patient. . . . (enphasis
suppl i ed)

68. The parties do not dispute that the nedical records
adequately identify Respondent. The contested issue is whether
the nedical records justify the course of treatnent by
adequately identifying Dr. Metcalf by nanme and title.

69. The nedical records include operative reports that
identify Respondent by nane but do not identify Dr. Metcalf.
Petitioner argues that Section 458.331(1)(m requires the
operative reports to identify both Respondent and Dr. Metcal f.
Petitioner argues that Respondent was the "licensed physician”
and Dr. Metcalf was the "physician extender and supervising

physi ci an. "
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70. Dr. Metcalf was neither the "physician extender" nor

t he "supervising physician" during the teaching session.

Section 458. 305(4) defines a physician as a person who is

i censed by the Board of Medicine. Dr. Metcalf was not |icensed
by the Board and was not a physician under Florida | aw.

71. Respondent was the "licensed physician.” Petitioner
adm ts that the nedical records adequately identify the
"licensed physician” in accordance with Section 458.331(1)(nm.

72. |If the definition of a physician in Section 458.305(4)
wer e di sregarded, the ALJ agrees with Petitioner that Section
458.331(1)(m inplicitly distinguishes a "licensed physician”
froma "physician extender and supervising physician.” However,
the inplicit distinction does not serve the ends that Petitioner
seeks. Rather, the inplicit distinction suggests that the
physi ci an extender and supervi sing physician nay be soneone
ot her than a |icensed physi cian.

73. If the inplied distinction in Section 458.331(1)(m

were correct, it would need to be construed in pari nateria with

Section 458.331(1)(f) in a manner that gives force and effect to
both subsections. The prohibition in Section 458.331(1)(f)
coul d not prohibit Respondent from assisting an unlicensed
person who is "physician extender and supervising physician”

wi thout nullifying the inplied distinction in Section

458. 331(1) ().
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74. The interplay between Subsections 458.331(1)(f) and
(m does not alter the outcone of this case. However, it
further elucidates the statutory anbiguity that Respondent, his
ri sk manager, and two different agency representatives faced in
attenpting to ascertain whether the teaching session conplied
with Florida | aw

75. Assum ng arguendo that Petitioner's view of Dr.
Met cal f as the physician extender and the supervising physician
were correct, Petitioner's statutory interpretation conflicts
with the literal ternms of Section 458.331(1)(n). Section
458.331(1)(m requires the nedical records to identify either
the |icensed physician or the physician extender and supervising
physi cian. The statute does not require the nedical records to
identify the licensed physician and the physician extender and
supervi sing physician. Relevant ternms in Section 458.331(1)(m
nmust be construed strictly in favor of the |licensee because this
is alicense disciplinary proceeding that is penal in nature.

76. If it were determned that Dr. Metcalf could be a
physi ci an extender wi thout being a physician defined in Section
458. 305(4), no statute or rule cited by the parties defines a
"physician extender."” Although the termmay be a termof art
within the nedical profession, Petitioner failed to adequately
explicate that formof art. The evidence was | ess than clear

and convincing that Dr. Metcalf was a physician extender.
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77. If it were determned that Dr. Metcalf could be a
supervi si ng physician w thout being a physician defined in
Section 458.305(4), the definitions of "direct supervision and
control™ and "direct responsibility"” in Rule 64B8-2.001(1) and
(6) and Rul e 64B8-4.026(1) aren't probative. The rules nerely
define the quoted terns by reference to physical proximty.

Bot h Respondent and Dr. Metcalf were physically proximate.

78. The evidence shows that Respondent was ultimately
responsi ble for the surgeries. Respondent had actual control of
each surgery, could have stopped each surgery at any tinme, and
was responsible for billing each patient.

79. Unlike the operative reports, the anesthetist reports
identify Respondent and Dr. Metcalf by nane and title. The
parties agree that the anesthetist reports are part of the
medi cal records.

80. Petitioner argues that the identification of Dr.
Metcal f solely in the anesthetist reports is inadequate.
Petitioner clains the operative reports nust also identify Dr.
Met cal f.

81l. Each party submtted expert testinony concerning the
i ssue of whether the identification of Dr. Metcalf solely in the
nurse anesthetist reports was adequate. Petitioner's expert was
tendered and accepted "as a physician, in general, and as a

pl astic surgeon.” Respondent's expert practices energency
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nmedi ci ne, rather than cosnetic or plastic surgery, but is an
expert in quality assurance. Respondent's expert is better
qualified by training and experience, within the neaning of
Section 90.702, to assist the trier of fact in a determ nation
of whether the nedical records are adequate.

82. The testinony of Respondent's expert is consistent
with the record-keeping requirenents in Section 458.331(1)(m
and Rul e 64B8-9.003. Neither the statute nor the rule requires
medi cal records to identify Dr. Metcalf in nultiple parts of the
nmedi cal records or to identify Dr. Metcalf in any specific
docunent. The anesthetist reports conprise adequate nedi ca
records that identify both Respondent and Dr. Metcalf.

83. Petitioner argues that the patient consent forns do
not identify Dr. Metcalf; and that Respondent did not tell his
patients that Dr. Metcalf would be operating on themor that Dr.
Metcal f's license to practice nmedici ne was suspended. No
finding is made concerning these i ssues because they are not
relevant to any allegation contained in the Adm nistrative
Conmpl ai nt. The Admi nistrative Conpl aint does not allege that
Respondent failed to obtain inforned consent fromhis patients.

84. If it were determ ned that Section 458.331(1)(m
requires the operative reports to identify Dr. Metcalf when the
anesthetist reports already do so, Respondent did not cause the

om ssion of Dr. Metcalf's nane fromthe operative reports.
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Respondent instructed his circulating nurse and surgi cal
supervisor (circulating nurse) to identify Dr. Metcalf in the
operative reports that Respondent signed but did not read. The
regul ar duties of the circulating nurse included the
identification of surgeons in the operative reports. Respondent
reasonably relied on the circulating nurse to perform her
assigned duties correctly. The Adm nistrative Conpl ai nt does
not charge Respondent with failure to supervise his enployee or
with failure to review the operative reports he signed.

85. The circulating nurse failed to identify Dr. Metcalf
in the operative reports she prepared for Respondent. Sonetine
after the teaching session in August of 1997, the circulating
nurse abruptly term nated her enploynent at the Surgery Center
foll owi ng several enploynent problens.

86. Wen Respondent hired the circulating nurse in July of
1996, she was in an inpaired physician or nurses (IPN) program
for treatnment of a previous addiction to Xanex and Denerol that
she devel oped during her divorce. However, representatives of
t he 1 PN program assured Respondent that the circul ating nurse
was successfully conpleting the program

87. After the circulating nurse term nated her enpl oynent,
Respondent di scovered that drugs were m ssing fromthe Surgery
Center. Respondent also |earned that the circulating nurse had

st opped going to the I PN programin August of 1997 and had
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stopped taking her urine tests. In Cctober, 1997, the IPN
program di sm ssed the circul ati ng nurse.

88. Sonetine between August 13 and Septenber 11, 1997, the
circulating nurse told Respondent that she suspected the
anest heti st of being addicted to drugs because he was falling
asl eep during surgeries. The circulating nurse al so thought
sonme drugs were mssing fromthe Surgery Center

89. Respondent barred the anesthetist fromfurther
surgeries and asked the circulating nurse to conduct a drug
count. Respondent |eft the next day with his wife on a
previ ously schedul ed vacation but stayed in comunication with
the circul ating nurse.

90. The circulating nurse conferred with the risk manager
and conducted a drug count but did not conply with prescribed
procedures. The circulating nurse entered her drug count on a
formbut did not nake any witten findings. The circulating
nurse told Respondent that she thought sonme drugs were m ssing.

91. Respondent requested the circulating nurse to fax him
the portion of the Surgery Center manual that prescribed drug
audit procedures. The circulating nurse faxed the material and
then term nated her enploynent. When Respondent returned from
his vacation, the office keys used by the circulating nurse were
i n Respondent's nmil box. The circulating nurse quit her job

because she felt Respondent expected too nuch of her.
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92. Prior to January 1998, Respondent requested a pharnmacy
consultant to assist Respondent and his wife in a second
narcotic count. The pharmacy consultant confirmed that sone
drugs were mssing fromthe Surgery Center. The m ssing drugs
i ncl uded Versed, Denerol, Tylox, and Valium

93. Respondent reported the m ssing drugs to the risk
manager, and the ri sk manager reported the incident to the
state. The appropriate state agency began an investigation in
January of 1998 that included the potential involvenent of the
anesthetist and the circulating nurse. The anesthetist died
shortly after January 1998, and the agency concl uded the
i nvestigation wi thout charging the circul ating nurse.

94. The circul ating nurse and Respondent's fornmer
i nsurance secretary are the conplaining witnesses in this case.
On Septenber 11, 1997, the insurance secretary altered the
conputer entrees for the enpl oyee nanual so that the nunber of
hours needed to be eligible for insurance benefits confornmed to
t he nunber of hours that the insurance secretary worked.

95. Respondent's wife is the office admnistrator. She
di scovered the changes and corrected them She then instructed
the insurance secretary not to cone into the Surgery Center
whi | e Respondent was on vacati on.

96. Wien Respondent and his wife returned fromtheir

vacation, they discovered that the insurance secretary had
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copied all of the patient charts for August 12 and 13, 1997, and
had resigned fromher job. Neither Respondent nor his wfe
could |l ocate any of the copied charts. The proctor forns that
had been conpleted by Dr. Metcalf and reviewed by the risk
manager and accreditation commttee were mssing fromtheir
files. Wuwole parts of the surgery manual were ni ssing.

97. The risk manager conducted an independent search for
the m ssing records w thout success. The risk nanager had
hel ped conpile the conpliance files, was famliar with the
records, and woul d have recogni zed any m sfiled records.

CONCLUSI ONS OF LAW

98. DOAH has jurisdiction over the parties and subject
matter of this proceeding. Sections 120.569, 120.57(1),

456. 073. DOAH provided the parties with adequate notice of the
adm ni strative hearing.

99. Petitioner has the burden of proof in this proceeding.
Petitioner nust show by clear and convincing evi dence that
Respondent conmitted the acts alleged in the Adm nistrative
Conpl ai nt and the reasonabl eness of any proposed penalty.

Sections 120.57(1)(h) and 458.331(3); Departnent of Banking and

Fi nance, Division of Securities and I nvestor Protection v.

Gsborne Stern Conpany, 670 So. 2d 932 (Fla. 1996).

100. The evidence is |ess than clear and convincing that

Respondent failed to maintain adequate nedical records in
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violation of Section 458.331(1)(m. This proceeding is penal in
nature, and the ALJ nust strictly construe statutory terns in a
manner that favors the person sought to be penalized. Minch v.

Departnent of Busi ness and Professional Regul ation, 592 So. 2d

1136, 1143 (Fla. 1st DCA 1992); Fleischman v. Departnent of

Busi ness and Prof essional Regul ation, 441 So. 2d 1121, 1123

(Fla. 3d DCA 1983); Lester v. Departnent of Professional and

Cccupational Regul ations, 349 So. 2d 923 (Fla. 1st DCA 1977).

101. In order for evidence to be clear and convincing:

The evi dence nust be of such weight that it

produces in the mnd of the trier of fact a
firm. . . conviction, wthout hesitancy, as
to the truth of the allegations sought to be
est abl i shed.

Slomowi tz v. Wl ker, 429 So. 2d 797, 800 (Fla. 4th DCA

1983). The evidence is |ess than clear and convinci ng t hat
Respondent failed to keep adequate nedi cal records.

102. Evidence relevant to the remaining issue is clear and
convincing. Petitioner showed by clear and convincing evidence
that Dr. Metcalf practiced nedicine at the Surgery Center in
August of 1997 and that Respondent assisted, procured, and
advised Dr. Metcalf to practice nedicine.

103. By operation of law, Dr. Metcal f was an "unlicensed
person.” Section 458.331(1)(f) prohibits Respondent from
assi sting an unlicensed person to practice nedicine contrary to

Section 458.327(1)(a).
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104. Wen the Board of Medicine finds a person guilty of
violating any part of Section 458.331(1), Section 458.331(2)
aut hori zes a range of penalties. The authorized penalties
i ncl ude revocation or suspension of a license, restriction of
practice, inposition of an adm nistrative fine for each count or
separate offense, issuance of a reprimand, placenent of the
physi ci an on probation, and issuance of a letter of concern.

105. Rule 64B-8.001 pronul gates disciplinary guidelines
for a violation of Section 458.331(1)(f). For a first offense,
Rul e 64B8-8.001(2)(f) prescribes a mninmm penalty of probation
and a $1,000 fine. The PRO seeks a $10,000 fine, continuing
educati on, one-year probation, and a reprimand.

106. The evi dence does not support the penalties that
Petitioner proposes in its PRO. Rather, the evidence supports a
finding that no penalty is reasonable in this case.

107. Rule 64B8-8.001(3) authorizes the Board to deviate
fromthe recommended penalty in Rule 64B8-8.001(2)(f) based on
aggravating and mtigating factors. No aggravating factors are
present in this case but all of the mtigating factors
enunerated in the rule are present.

108. The violation did not expose any patient or nenber of
the public to physical injury or potential injury, no matter how
slight. Rule 64B8-8.001(3)(a). Respondent was not subject to

any legal constraints at the tinme of the offense. Rule 64B8-
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8.001(3)(b). Petitioner sought to establish only three of the
four counts in the Adm nistrative Conpl aint but proved only one.
Rul e 64B8-8.001(3)(c). Respondent has not previously commtted
the sanme offense. Rule 64B8-8.001(3)(d). Respondent has no
previous disciplinary history. Rule 64B8-8.001(3)(e).

Respondent derived no pecuniary gain as a result of the
statutory violation. Rule 64B8-8.001(3)(f). Respondent made a
reasonabl e, good faith effort to conply with applicable | aws and
bel i eved, after the risk manager consulted wth representatives
for two different state agencies, that he was in conpliance with
Florida law. Rule 64B8-8.001(3)(h).

109. The inposition of a penalty in this case does not
serve any of the purposes adopted by the Board of Medicine in
Rul e 64B8-8.001(1). The purposes relevant to this case are
those intended to punish the licensee, deter the licensee from
future violations, and deter other |icensees fromviolations.
Rul e 64B8-8.001(1). The inposition of a penalty in this case
does not serve any of those purposes.

110. The evidence does not justify punishnment of the
i censee. Respondent did not intentionally violate Section
458.331(1)(f), had no anticipatory know edge of nonconpli ance,
and reasonably relied on advice fromthose qualified by training

and experience in regulatory conpliance.

32



111. The violation is rooted in nultiple instances of
confusi on and m scommuni cation. Such a mtigating factor has
been recogni zed by the Board of Medicine in other cases. Board

of Medicine v. Peter A. Indelicato, DOAH Case Nunmber 92-2203

(Sept enber 23, 1992), adopted in Final Oder (February 17,
1993). The Board is bound by the principle of adm nistrative

stare decisis to followits previous decisions involving simlar

facts. Gessler v. Departnent of Business and Professional

Regul ation, 627 So. 2d 501, 504 (Fla. 4th DCA 1993).

112. No discipline is needed to deter Respondent from
future violations. Respondent is not likely to commt a simlar
violation in the future. The violation did not arise from any
deficiency in Respondent's conpetence or nethod of practice.
Respondent did not intend to violate the law, and the violation
did not arise froma |lack of reasonable care. Respondent is
aware of the law and attenpted to conply with it.

113. A finding of guilt is sufficient to deter other
| icensees and unlicensed persons fromsimlar violations. It
resolves any anbiguity in the statutory definition of an
"unlicensed person"” and in the statutory distinctions between a
"consultation” and the "practice of nedicine.” It provides
gui dance to practitioners in their pursuit of the education they
need to inprove the quality and scope of nedical care they

provi de to individuals.
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RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED t hat the Board of Medicine enter a Final O der
findi ng Respondent not guilty of violating Subsection
458.331(1)(m, guilty of violating Subsection 458.331(1)(f), and
i nposi ng no penal ty.

DONE AND ENTERED this 3rd day of Decenber, 2002, in

Tal | ahassee, Leon County, Florida.

DANI EL MANRY

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

ww. doah. state. fl. us

Filed with the Cerk of the

Di vision of Adm nistrative Hearings
this 3rd day of Decenber, 2002.

COPI ES FURNI SHED

Larry McPherson, Executive Director
Board of Medi ci ne

Departnent of Health

4052 Bal d Cypress Wy

Tal | ahassee, Florida 32399-1701

WIlliamW Large, General Counsel
Department of Health

4052 Bal d Cypress Way, Bin A-02
Tal | ahassee, Florida 32399-1701
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R. S. Power, Agency derk
Departnent of Health

4052 Bal d Cypress Way, Bin A-02
Tal | ahassee, Florida 32399-1701

John E. Terrel, Esquire
Department of Health

4052 Bal d Cypress Way, Bin C 65
Tal | ahassee, Florida 32399-3265

H. Roger Lutz, Esquire

Lut z, Webb & BoBo

One Sarasota Tower

Two North Tamiam Trail, Fifth Floor
Sarasota, Florida 34236

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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